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Povieme si o...

e Prehlad uplatfiovania * An overview of the application of
reviznych postupov v the revised procedures in
Chorvatsku / Cesku / Croatia/Czechia/Slovakia
Slovensku

e How to deal with “last-minute
guestions” and extend the
deadline for submission of bids

* Ako rieSit situacie , otazok na
poslednu chvilu” a
predlzovanie lehoty na

predkladanie ponuk * |t’s possible to complete a tender
* Je mozné dokoncit tender pri despite obstructive objections

obstrukcnych namietkach e Abuse of checks to overwhelm the
e Zneuzivanie kontroly na contracting authority

zahltenie vyhlasovatela
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Prezkumné procesy
v Chorvatsku
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Prezkumné rizeni - Statni komise pro
dohled nad postupy zadavani verejnych
zakazek (DKOM) - prvni instance

Revizni organ prvniho stupné rozhodujici o
odvolanich v postupech pri zadavani
verejnych zakazek

" jedna v mezich odvolani + ex officio zvazuje
zavazna poruseni, ktera jsou vyslovné
uvedena v zakoné o verejnych zakazkach

» sklada se z deviti ¢lenl (z nichZ jeden je
prezident a dva zastupci) jmenovanych
parlamentem na pétileté funkéni obdobi

= o pripadech rozhoduje rada slozeni ze tri
¢lent hlasovanim

" rozhodnuti jsou zverejnovana v plnych
verzichna webovych strankach

First instance review body deciding on
appeals in public procurement procedures

acts within the limits of the appellate
allegations + ex officio considers substantive
violations namely listed in the Public
Procurement Act

consists of nine members (one of which is
president and two deputies) appointed by
parliament on mandate of five years

decides cases by majority of votes in council
consisting of three members

decisions are published on the website in

full versions EBFR{)[g



Prezkumné rizeni - Vrchni spravni
soud — druha instance

" napadnout pred Vrchnim spravnim
soudem

= Spravni spory proti rozhodnutim DKOM
nebrani zadavateli v podpisu smlouvy

= Decisions of the State Commission for
Supervision of Public Procurement
Procedures (DKOM) can be challanged
in front of the High Administrative

Court

= Administrative disputes against DKOM
decisions do not prevent the
contracting authority from signing the

contract

e 3FRuM



Pravo na odvolani

Kazdy hospodarsky subjekt, ktery ma nebo mél
pravni zajem na zadani konkrétni zakazky, ramcové
dohody, dynamického nakupniho systému nebo
soutéze, ktery utrpél nebo mohl utrpét skodu v
dUsledku udajného poruseni subjektivnich pray,
ma pravo na odvolani.

Odvolani se podava pisemné u Statni komise.
Odvolani se dorucuje primo osobng,
prostfednictvim autorizovaného poskytovatele
postovnich sluzeb nebo elektronickymi prostredky
komunikace prostfednictvim vzajemné
propojenych informacnich systému Statni komise
a EPPC RC. Navrhovatel dorudi kopii odvolani
zadavateli ve |hité pro odvolani.

Any economic operator who holds or who held a
legal interest to be awarded a particular public
procurement contract, framework agreement,
dynamic purchasing system or design contest and
who suffered or could suffer damages as the result
of an alleged breach of subjective rights has the
right to appeal.

An appeal shall be lodged with the State
Commission in writing. The appeal shall be delivered
directly, via an authorised provider of postal services
or by electronic means of communication via
mutually connected information systems of the
State Commission and the EPPC RC. The appellant
shall deliver a copy of the appeal to the contracting
body within the time limit for appeal.

e 3FR0M



Odvolani lze podat

e pokud jde o obsah vyzev nebo zadavaci
dokumentace (limit pro podani: 10 dni ode
dne zverejnéni oznameni a zadavaci
dokumentace);

pokud se tykaji neschopnosti zadavatele
radné reagovat na v€asné predlozenou
zadost o doplnujici informace, vysvétleni
nebo Upravy zadavaci dokumentace a
postup otevirani nabidek; (limit pro podani :
10 dni ode dne otevreni nabidek)

pokud se tyka postupu prezkumu,
posuzovani a vybéru nabidek nebo divodu
zruseni (limit pro podani : 10 dnu ode dne
prijeti rozhodnuti o zadani zakazky nebo
rozhodnuti o zruseni)

e concerning the content of the call or

procurement documents (timeline: 10 days
from the date of publication of the notice and
procurement documents);

concerning the failure of the contracting body
to duly respond to a timely submitted request
for additional information, explanations or
modifications of the procurement documents
and the procedure of opening tenders;
(timeline: 10 days as of the date of the
opening of the tenders)

concerning the procedure of review,
assessment and selection of tenders or
grounds for cancellation (timeline: 10 days as
of a the date of the receipt of the award
decision or cancellation

eT3F 21



Obstrukcni uchazedci:

- Mivame problém s potencidlnimi uchazedi,

kteri nevyuziji svého prava pozadat o
vysvétleni zadavaci dokumentace pred
podanim odvolani proti zadavaci
dokumentaci - neni podle naseho zakona
povinno tak ucinit

Je-li odvolani proti zadavaci dokumentaci
podano, je verejny zadavatel povinen
odlozit otevirani nabidek (i kdyz odvolani
neni podano v zakonné lhiteé)

potencialni uchazedi, kteri zneuzivaji pravo
na odvolani, jen aby odlozili otevirani
nabidek

- We have a problem with potential bidders who

do not use their right to ask for tender

documentation clarification before issuing an

appeal against the tender documentation — it

is not an obligation according to our law to do
SO

When the appeal againts the tender
documetation is submitted the contracting
authority is obliged to postpone the opening
of the tenders (even if the appeal is not
submitted within the legal time limit)

there is a problem of potential bidders who are
misusing the right to appeal just to postpone
the opening of the tenders

e 3FR0M



Prezkumné procesy
na Slovensku

Jaroslav Lexa

@ UVO URAD PRE VEREJNE
OBSTARAVANIE



PUBLIC PROCUREMENT PROCESS

Zpracovani smlouvy

Priprava (PMC) Zakazka

Contract

Preparation (PMC) Tender
management

NEZALEZi NA TOM, ZDA BYLA ZAKAZKA UKONCENA CI NIKOLIV =“PPO“ MA PRAVO
VSTOUPIT DO PROCESU.
IT DOESN T MATTER IF THE PROCUREMENT HAS BEEN TERMINATED OR NOT — PPO
HAS THE POWER TO ENTER THE PROCESS.

o~ N\

Kontrola ex offo ZaloZzena na iniciativé z venku
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PREZKUMNE PROCESY

1. 2. 3.
Zadost o napravu Namitky / objections Odvolani / An appeal
Request of remedy
Vykon dohledu PPO Rada Ufadu (9 ¢lent)
Bez intervence PPO Execution oversight of PPO Council of the office (9 members)
Without ppo intervention 1. Vklad € 2. Vklad €€

1. DEPOSIT € 2. Deposit €€
Filibustering Filibustering

1. PRVOINSTANENISOUD 1. FIRST INSTANCE COURT e 3FQ0M
2. ODVOLACI SOUD 2. APPEAL COURT



Ochrana jakékoliv Protection of any

soutéze competition
v’ Kartely v’ Cartels
v Zneujiti v" Abuse of dominant
: ; osition
dominantniho X
, Mergers
postaveni
v Flze

Ochrana spravedlivé
hospodarské soutéze
s verejnymi peneézi

v Dozor
v" Namitka
v Odvolani

PPO

Protection of fair
competition by public
money

v' Supervision

v' Objection

v' An appeal

ANTIMONO-
POLNi URAD
ANTINOM

KONTROLNI
URAD
AUDIT OFFICE

Ochrana verejnych penéz
Dohled ex post

Protection of public money
v' Supervision ex post

e 3FRuM



DOHLED NAD POUZITIM VEREJNYCH FONDU

ANTIMONOPOLNI
URAD

PPO

/ 7 .

P Namitky ANTIMONOPOLY
Dohled OFFICE

v' Rada Uradu

v" Objections NEJVYSSi
v' Supervision KONTROLNi URAD
v" Council of the office

SUPREME AUDIT
OFFICE

e 3FR0M



Obstruktivni chovani pri zadavani
verejnych zakazek

1.

Potencialni uchazeci, ktefi vyuziji
Svého prava pozadat o zadavaci
dokumentaci na posledni chvili.

Potencialni uchazecCi pouzivaji namitky
bez nutnosti slozit zalohy, zadavatel
musi zaslat dokumentaci a PPO musi
zahajit rizeni, které trva zpravidla 1
mesic.

UchazecCi vyuzivaji sveho prava k
namitkam nebo se odvolavaji pouze k
prodlouzeni zakazky (zamérem je
prodlouzit svou stavajici smlouvu).

UchazecCi vyuzivaji svého prava na
odvolani nebo namitku jen proto, aby
bezduvodné prodlouzili zadavani
zakazek nebo zrusili cely zadavaci
proces.

Potential bidders who use their right
to ask for tender documentation just
in time.

Potential bidders use objectives
without deposit, by CA must send the
documentation and PPO must open
the procedure wich take time ( 1
month).

Bidders use their right for objectives
or appeal just to extend procurement
(intention to extend their existing
contract).

Bidders use their right for objectives
or appeal just to extend procurement
or cancel the process without real
reason.

e 3FR0M



Prezkumné procesy
v Ceske republice
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Moznosti obrany proti nespravnému
postupu zadavatele v CR

* Namitky

Podava dodavatel zadavateli

MozZnost napravy ze strany zadavatele bez zapojeni
UOHS

* NAavrh na zahadjeni fizeni o prezkoumani tkont
zadavatele

Podava dodavatel na Ufad pro ochranu
hospodarské soutéze

Navazuje na zamitnuti namitek, musi byt ve stejné
véci, jako byly ndmitky

Zahajuje fizeni o prezkoumani ukonU zadavatele
(ucastnici fizeni: zadavatel a dodavatel)

» Podnét k UOHS

Pod4va kdokoliv na Ufad pro ochranu hospodarské
soutéze

Pokus stéZzovatel mohl podat namitky (byl ucastnik
zaddavaciho fizeni), musely byt podany a zamitnuty

Utad se rozhodne, zda zahdji fizeni o pfezkoumani
ukonu zadavatele (Ucastnik fizeni pouze zadavatel)

Objections
e Submitted by the supplier to the contracting authority

* Possibility of rectification by the contracting authority without
involvement of the Office for Protection of Competition (OPC)

Proposal to initiate a procedure for reviewing a
contracting authority's operations

Submitted by the supplier to the OPC

* |t follows that the rejection of an objection must be for the same
things in the objection

* Initiates proceedings to review the contracting authority's
operations (parties: contracting authority and supplier)

Initiative of the OPC
e Submitted by anyone to the OPC

* The complainant's attempt to lodge an objection (complainant
was a tenderer) must be filed and rejected

* The OPC decides whether to initiate
the procedure for reviewing the
contracting authority's operations
(only the contracting authority
participates in the proceedings)




Namitky (zadavatel)

Objections

(contracting authority)

Podnét (UOHS)
Initiative (OPC)

Namitky
(acastnik)

Objections

(participant)

Navrh (UOHS)
Proposal (OPC)

Zahajeni SR
(pokud se UOHS rozhodne)
Opening of procedure

(if OPC decides)

Rozhodnuti UOHS
Decision of OPC

Rozhodnuti
UOHS

Decision of OPC

Upozoriiujeme, Ze prezentace obsahuje nelplny rozsah informaci a je pouze podkladem pro ustni vyklad. e I 20{9
Jakakoliv interpretace textu uvedeného v prezentaci pfislusi pouze lektorovi a jeji dalsi Sireni je zakazano.



Rozdil mezi navrhem a podnétem

e Navrhovatel je ucastnik rizeni e Submitter is a participant in the tender

e Navrhovatel ovliviuje fizeni e Submitter has an influence on the tender

e Ma aktivni roli v fizeni e Submitter has an active role in the tender

* MuzZe podat pouze Ucastnik zadavaciho e Can only be submitted by a participant in a
fizeni Ci potencidlni dodavatel tender or a potential supplier

e Autor podnétu neni ucastnik rizeni (tim je e Complainant is not party to the tender
pouze zadavatel) (only about the contracting authority)

Initiated by decision of the OPS
The complainant has no role in the tender
Can be submitted by anyone

(NGOs, citizens) eBF 20{9

e |niciovano na zakladé rozhodnuti uradu
e Autor podnétu nema zadnou roli v fizeni

e MUze podat kdokoliv (nevladni organizace,
obcané)



Cas na diskuzi
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ZneuzZivanie / Ignorovanie
institutu vysvetlenia

* HR- uchadzaci sa nepytaju, ale priamo « CRO-applicants do not ask, but directly
namietaju dokumentaciu object to the documentation
 Ako ste legislativne upravili * How did you legislate for the illegality
nelegdlnost takéhoto konania? of such proceedings?

 What were the consequences? How

* Aké to malo nasledky? Ako to zmenilo
i has it changed in reality?

realitu?

e SVK —the purpose of the question is to
postpone the deadline for the
submission of tenders

e SVK — ticelom otazky je posunut lehotu na
predkladanie ponuk

* Musim vidy odpovedat? * Do | always have to answer?

* O kolko a kolkokrat musim prediZit * By how much and how many times
lehotu? do | have to extend the deadline??

¢ MoZem neodpovedat? e Can | just not answer?

e 3FR0/



Zneuzivanie kontroly dohladu

» Aké su lehoty na podanie podnetov a aké * What are the deadlines for complaints
tazkosti sposobuju? and what difficulties do they cause?
* /verejnenie vs. prevzatie e Disclosure vs acceptance of
dokumentacie documentation
* Preukazovanie pravnej legitimacie * Demonstration of the applicant's legal
uchadzaca podat podnet standing to bring an action
* Posudzuju sa ,realne zaujmy*“ * Are the 'real interests' of the
uchadzacov? candidates assessed?
* Predlozenie dokazov a pravdivé tvrdenia * Submission of evidence and true claims
uchadzacov by candidates
e Kto komu a ako ma preukazovat * Who to whom and how to prove a

porusenie zakona violation of the law




Podavanie neregularnych podnetov Dealing with irregular situations

Nezlozenie kaucie Failure to pay a deposit
e Je mozné potrestat za podanie * Is it possible to punish a
podnetu bez zloZenia kaucie? complainant without paying a

deposit?

Podanie podnetu po Filing a complaint after the

lehote

deadline

* Musi si VO aj tak splnit e Does the CA still have to fulfil the

povinnosti predlozenia Sl (o sl
e 3F 20

dokumentaciu? documentation?



Dékujeme za diskuzi
Thanks for your input

Maja Kulhar / Miroslav Knob / Jaroslav Lexa
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